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PRACTICE DIRECTION No 1 of 2006

CLASS 3 COMPENSATION CLAIMS
COMMENCEMENT

1. This Practice Direction commences on 31 March 2006.

APPLICATION

2. This Practice Direction applies to new and existing Class 3 claims for compensation by reason of the acquisition of land (“Class 3 Compensation Claims”).

INTRODUCTION

3. The purpose of this Practice Direction is to set out the case management procedures for the just, quick and cheap resolution of Class 3 Compensation Claims.

4. A party who considers that compliance with this Practice Direction will not be possible, or will not be conducive to the just, quick and cheap resolution of the proceedings, may apply to be relieved from compliance on the basis that an alternative proposed regime will be more conducive to such resolution.

CLASS 3 COMPENSATION LIST

5. There will be a Class 3 List which includes all new and existing Class 3 Compensation Claims.  The Class 3 List will be managed in Court each Friday.

6. Prior to trial, unless there are interlocutory applications, a Class 3 Compensation Claim normally should appear in a Friday list on no more than three occasions, as follows:-

(a) at the first call-over before the Registrar when the “Usual Directions at First Call-over by Registrar” will usually be made in the form of Annexure 1.

(b) at the first directions hearing before the List Judge, when the “Usual Directions at directions hearing by List Judge” will usually be made in the form of Annexure 2.

(c) at the pre-hearing directions hearing before the Trial Judge, when usually, if the matter is ready or virtually ready for hearing, a hearing date will be fixed and the “Usual Directions for Hearing” will be made in the form of Annexure 3.  On this occasion parties or their lawyers will be expected to inform the Court that the matter is ready for hearing; or alternatively to inform the Court of any matters that need to be attended to for the matter to be ready for hearing; and whether there are any issues which may be available for preliminary determination.  The Court should be provided with a realistic estimate of the hearing time.  

7. In addition to the directions in these Usual Orders, other directions may be given with a view to the just, quick and cheap disposal of the proceedings.  However, directions relating to the provision of particulars, the filing of lists of documents and the administration of interrogatories will only be made upon demonstrated need being established.  

8. Evidence for the trial is to address all issues the subject of the proceedings.  No issue will be separately determined unless the Court so orders.

9. Any motion relating to a Class 3 Compensation matter is to be made returnable on a Friday before the List Judge unless the circumstances are so urgent as to justify an earlier listing.  Parties and legal practitioners should endeavour to arrange evidence so that, if practicable, the motion may be heard on the return date.  

10. Matters in a Friday list, whether before the Registrar or the List Judge, will be listed in blocks on a “not before” a specified time basis.  Practitioners should check the daily court lists as published prior to attendance at Court on a Friday in order to determine the “not before” time that their matter is listed.  As each block is reached, the Court will call through the matters in the block in order to determine how long each matter is likely to take and may fix a further time not before which a matter will be heard.

11. If there is any significant breach of the Court’s directions, including a breach sufficient to cause slippage in a timetable, the parties must promptly, by email or fax to the Registrar, restore the matter to the next Friday list before the List Judge.  The party in breach or a legal practitioner with knowledge of the reasons for the breach must serve an affidavit no later than 4:00pm on the preceding day (Thursday) which identifies the breach, explains the reason or reasons for the breach and submits what directions should be made in consequence of the breach.  

12. If proposed directions vary an existing timetable, they must include the vacation of any date for a directions hearings or mention or for the hearing of motions that can no longer be maintained.  If proceedings settle, it is necessary to have the Registrar or a Judge make orders finalising the litigation, rather than filing terms with the registry.  

URGENT OR EX PARTE APPLICATIONS 

13. A party seeking urgent or ex parte orders or directions other than on a Friday, prior to or after the commencement of proceedings, should telephone the Registrar (or in her absence the Assistant Registrar, or in her absence the List Judge) who will advise the party of the Judge to whom the application should be made.

LIBERTY TO APPLY

14. Parties have general liberty to apply on a Friday on three working days’ notice, or earlier if urgency requires it.  A party seeking to do so should make prior arrangement with, or give appropriate notice to, any other party, and should send an email or fax to the Registrar.

FILING AND SERVICE OF EVIDENCE

15. The former practice of filing evidence as case preparation occurs is to cease, with the exception of experts reports and evidence in support of interlocutory applications.

16. Subject to those exceptions, evidence to be relied upon at trial will only be filed with the Court at the pre-hearing mention before the trial judge, unless otherwise directed by the Court.  Timetables for case preparation should include provision for the serving of evidence on the other parties, but not for filing it except as aforesaid.

17. Evidence to be relied upon in support of interlocutory applications is to be filed and served on the other parties.  Timetables for preparation of such applications should include provision for that process.

LEGAL REPRESENTATIVES

18. Each party not appearing in person shall be represented at any callover, directions hearing or pre-hearing mention by a legal practitioner familiar with the subject matter of the proceedings and with instructions sufficient to enable all appropriate orders and directions to be made.

19. Legal practitioners should communicate prior to a callover, directions hearing or mention with a view to agreement on directions to propose to the Court and preparation of short minutes recording the directions.

EXPERTS

20. The use of a single expert or a Court appointed expert is encouraged.  The parties are to confer before the first directions hearing by the List Judge with a view to reaching agreement as to whether the use of such an expert is appropriate and, if agreed, the inclusion of such appointment should be accommodated in the timetable.  

21. If there are large differences in the assessments of value by the parties’ expert valuers, the Court may appoint a Court appointed expert valuer to conduct a valuation.  

MEDIATION, NEUTRAL EVALUATION AND REFERENCE

22. Consideration should be given prior to and throughout the course of the proceedings to whether the proceedings or any questions are appropriate for mediation or neutral evaluation or for reference to a referee.

23. It is expected that legal practitioners, or litigants if not legally represented, will be in a position to advise the Court at any call-over or directions hearing:-

(a) whether the parties have attempted mediation or neutral evaluation; and 

(b) whether their respective clients are willing to proceed to mediation or neutral evaluation at an appropriate time.

24. If a matter is referred to mediation or neutral evaluation, the parties are to ensure that a person who is able to make a decision as to whether the matter settles is present personally or by an authorised nominee at the mediation or neutral evaluation.

25. Where questions are appropriate to be referred to a mediator or neutral evaluator or to a referee for inquiry and report, the parties should prepare proposed short minutes to be handed to the Court which:-

(a) formulate the questions with precision; and

(b) state:-

(i) the name of an agreed mediator, neutral evaluator or referee or, if no agreement can be reached, the person each suggests;

(ii) the date on which the mediator, neutral evaluator or referee can commence the mediation, neutral evaluation or reference;

(iii) the expected duration of the mediation, neutral evaluation or reference; and

(iv) the anticipated date for finalisation of the mediation or neutral evaluation, or for delivery to the Court of the referee’s report.

26. Proposed consent orders for amendment to the questions referred to a mediator, neutral evaluator or referee may be filed with the List Judge’s Associate in writing and the List Judge may make such orders in Chambers.  Any contested amendments and amendments in respect of which the List Judge wishes to hear the parties, will be heard on a Friday by the List Judge.

COSTS

27. If a breach of the Court’s directions causes costs to be thrown away, a party or lawyer responsible for the breach may be ordered to pay those costs.  Attention is drawn to s 69AA of the Land and Environment Court Act 1979 and Pt 1 r 5A of the Land and Environment Court Rules 1996.

28. The cost of unnecessary photocopying and assembly of documents is unacceptable.  Lawyers for the parties are to carefully consider the documents necessary to be tendered.  Excessive documents may attract adverse costs orders.

The Honourable Justice Brian J Preston
Chief Judge

30 March 2006

ANNEXURE 1

Class 3  Compensation Matters

Usual Directions at First Call-Over by Registrar
1. Applicant to file and serve Points of Claim setting out the matters in Part 13 Division 8 Rule 19 of the Land and Environment Court Rules within seven (7) days [date to be nominated].
2. Respondent to file and serve Points of Defence in accordance with Part 13 Division 8 Rule 20 of the Land and Environment Court Rules within 14 days [date to be nominated].

3. Each party to notify the other party and the Court in writing the name of the experts upon which they propose to rely and the issues to be addressed by each expert or the name of any expert they propose to nominate as a Court Appointed Expert within 14 days [date to be nominated].

4. The parties confer to consider whether the matter or individual issues are to be referred for mediation, neutral evaluation or to a referee for determination and each party to report the outcome of the consideration in writing at the next Directions Hearing.

5. Listed for Directions Hearing before the List Judge within 25 days [date to be nominated].  (Copy of Usual Directions by List Judge to be supplied).

6. At the Directions Hearing, the parties are to inform the List Judge of the valuation assessments of the subject land for which they respectively contend.  The parties are to confer beforehand as to whether it is appropriate to appoint a Court Appointed Valuation Expert and, if so, that person’s identity; and be prepared to address the List judge on that issue at the Directions Hearing.

7. All evidence for the trial other than Court Appointed Expert reports and joint expert reports is to be filed at a pre-hearing mention before the trial judge on a date to be fixed, unless otherwise directed by the Court.

ANNEXURE 2
Class 3  Compensation Matters

Usual Directions at Directions Hearing by List Judge

1. Any appropriate directions in respect of mediation, neutral evaluation or appointment of a referee.

2. Appointment of Court Appointed Experts (CAE) in accordance with the Schedule.

3. Each party to serve the other (but not file) statements of evidence upon which they propose to rely other than statement of evidence by valuers within 14 days [date to be nominated].
4. CAEs to file and serve statements of evidence within 14 days [date to be nominated].

5. Non-valuation experts of the same discipline addressing common issues to confer in accordance with the Expert Witness Practice Direction (EWPD) within 21 days [date to be nominated] and:-

5.1 Identify the relevant issues; 

5.2 Identify the matters upon which they agree;

5.3 Identify the issues upon which they disagree;

5.4 Prepare a joint written report to the Court containing the following:-

5.4.1
A concise explanation of the matters upon which they agree and the basis of the agreement;

5.4.2
A full explanation of their respective reasons for disagreement. 

5.5 File the joint written report and serve a copy on the parties within 28 days [date to be nominated].

6. The parties serve on the expert valuers a copy of all expert statements of evidence including relevant joint reports referred to in 3 above within 28 days [date to be nominated].

N.B The following Directions may be made at the First Directions Hearing by the List Judge or at a subsequent Directions Hearing.

7. Expert valuers to confer in accordance with the EWPD within 35 days [date to be nominated] and:-

7.1 Identify the method of valuation to be adopted including the primary method and any check method to be used;

7.2
Disclose:-

a. Full workings and calculations;

b. Where any document is relied upon, a copy of the document or relevant part;

c. Where personal communication is relied upon, the date and details of the personal communication.

7.3
Identify comparable sales upon which they rely including:- 

7.3.1 The property address and title details of each comparable sale to be adopted by the Court;

7.3.2
The sale date;

7.3.3
The sale price absent any adjustments expressed as a total and as a $ rate per sqm if relevant; 

7.3.4
The sale price adjusted for any condition of sale expressed as a total and as a $ rate per sqm where relevant; 

7.3.5
The area of land of each comparable sale; 

7.3.6
The zoning of each comparable sale at the relevant date; 

7.3.7
Any other relevant planning controls applicable to the comparable sale as at the relevant date; 

7.3.8
The floor space area of any buildings on the comparable sales sites which may be relevant. 

7.4
Identify relevant issues between them. 

8.
Expert valuers to further confer in accordance the EWPD within 42 days [date to be nominated] and:- 

8.1 Confirm the matters upon which they agree;

8.2 Identify the matters upon which they disagree;

8.3 Prepare a joint written report to the Court with appropriate schedules and annexures containing the following:-

8.3.1 Confirmation of the highest and best use adopted for assessment of market value of land at the date of acquisition and the respective reasons supporting that decision;

8.3.2 A list of comparable sales each respectively relied upon including relevant particulars listed in 7.3 above;

8.3.3 Identify the facts and assumptions upon which the respective valuations are based having regard to any joint written report of non-valuation experts.  If there are alternative facts and assumptions which the Court may well accept, there should be a valuation based on each alternative set of facts and assumptions.  For example, where non-valuation experts disagree, a valuation should be based on alternative assumptions that each non-valuation expert is accepted by the Court (e.g if planner A says the underlying zoning would have been residential and planner B says it would have been industrial, the valuation should proceed on the alternative assumptions that it would have been residential or industrial).

8.3.4 In identifying comparable sales relied upon by a valuer and applied by either valuer to the assessment of the value of the subject site under Direction 7, the valuers must specify (and give details with respect to any agreement or disagreement with respect to) at least the following matters:-

a. Factors which should be taken into consideration in applying the comparable sale to the subject site including but not limited to time, location, site area, site configuration, conditions of sale;

b. For each factor considered (jointly or individually) to be relevant to application of the comparable sale to the subject site, an assessment of the significance of the factor including, where relevant, a schedule or table which identifies:-

i. 
The $ rate per sqm for each comparable sale prior to any adjustment to the subject site;

ii. 
The factors for which any adjustment to the subject site has been made; 

iii. 
Where the valuer considers it appropriate, a % breakdown of the adjustment to the subject site made for each factor or an assessment of the significance of each factor for which an adjustment has been made; 

iv. 
Identification of the total % adjustment of the comparable sales to the subject site; 

v. 
Identification of the range of $ rates per sqm the valuer considers application of the comparable sales shows for the subject site; 

vi. 
The value of the subject site expressed as a total and as a $ rate per sqm. 

c. The comparable sales which should be inspected by the Court; 

d. Any comparable sales that need not be inspected by the Court. 

8.3.5 Their respective assessments of market value;

8.3.6
A full explanation of their respective reasons for disagreements particularly in respect of (a), (b), (c) and (d) above. 

8.4 File the joint written report and serve a copy on the parties within 49 days [date to be nominated]. 

9.
List for mention and directions before the trial judge on [date to be nominated] to set hearing date. 

10.
Liberty to list matter before the trial judge on seven (7) days notice by either party. 

11.
Parties to serve a copy of these directions on all experts upon whose evidence they propose to rely. 

12.
Experts are directed to give written notice to the Court and the party instructing them if for any reason they anticipate that they cannot comply with these directions.  In that case, or if the experts have failed to comply with these directions, the parties will promptly list the matter before the List Judge for the following Friday for directions and give written notice to the other parties.  Default without leave of the Court can result in the imposition of sanctions. 

13.
A party calling a witness may not, without the leave of the Court, lead evidence from the witness the substance of which is not included in an affidavit, written statement, report or joint report served in accordance with the Court’s directions. 

14.
At the said directions hearing before the trial judge, the parties are to hand the trial judge a summary, if possible on one page, of the valuation assessments of the subject land by each valuer.  If the differences in valuation assessments are large, the parties are to confer beforehand as to whether it is appropriate to appoint a Court Appointed Valuation Expert and, if so, that person’s identity; and be prepared to address the trial judge on that issue at the said directions hearing.

SCHEDULE

1. The Court appoints [name] as a Court Appointed Non-Valuation Expert to deliver a written report to the Court in relation to the following non-valuation issues and to serve a copy on the parties and on any Court Appointed Expert referred to below, by [nominate a date in 21 days].
2. The Court appoints [name] as a Court Appointed Valuation Expert to deliver to the Court a written valuation report, which includes consideration of the matters in the schedule to these directions so far as it is appropriate to do so, and to serve a copy on each party, by [nominate a date in 42 days].  Without affecting the powers of the Court as to costs, the parties are to be jointly and severally liable to the Court appointed expert for the fees payable to him.

3. The respondent is to serve all Court Appointed Experts with a copy of these directions, the pleadings and relevant statements of evidence by [nominate a date in 7 days].

ANNEXURE 3

Class 3  Compensation Matters

USUAL DIRECTIONS FOR HEARING

At Directions Hearing by Trial Judge

1. The hearing is fixed to commence on [state date] for [state number] days.

2. List for a pre-hearing mention before the trial judge on [state date being the second last Friday before the commencement of the hearing]. 

3. At the said pre-hearing mention before the trial Judge, each party is to file in Court all affidavits, statements and expert reports on which it proposes to rely at the hearing, accompanied by a list which identifies each document filed.

4. At the hearing the evidence of experts shall be given by way of concurrent evidence, unless the trial judge directs otherwise. 

5. At least 7 days before the pre-hearing mention date each party shall, by notice in writing to each other party, specify whether the party proposes to object to the whole or any part of any affidavit, statement or expert report and the ground of objection. 

6. At least 7 days before the pre-hearing mention date the applicant shall give written notice to each other party of any documents it proposes to tender at the hearing and, in the event that there has not been inspection, where the documents may be inspected. 

7. At least 3 days before the pre-hearing mention date, each party other than the applicant shall notify each other party in writing:- 

(a) which of the documents referred to in the last paragraph may be tendered by consent;

(b) whether the authenticity of any of the remaining documents is disputed; 

(c) insofar as any document may not be tendered by consent, the grounds for the objection to its tender;

(d) of all documents intended to be tendered by such party at the hearing which have not been specified in the applicant’s notice referred to in the last paragraph and, in the event that there has not been inspection, where they may be inspected;

(e) if it intends to tender an original document in the possession of another party;

(f) if it requires another party to tender an original document.

8. The party in possession of any document the subject of a notice under paragraph 8(e) or (f) shall make the document available for inspection prior to the date of hearing at the office of the solicitor or the chambers of the barrister of the party giving the notice. 

9. By 4:00pm on the second last working day before the hearing, all parties shall cause to be delivered to the trial judge:- 

(a) a folder containing the trial judge’s working copies of all expert reports with an index setting out their subject, date and the names of the expert.

(b) In relation to all other affidavits, statements and reports to be relied upon at trial, an index setting out under the name of the party proposing to rely on it:-

(i) in alphabetical order the name of the deponent or maker of the affidavit, statement or report;

(ii) the date of the affidavit, statement or report; and

(iii) a short note identifying the role of the deponent or the maker of the affidavit, statement or report;

(c) any bundle of documents intended to be tendered at the hearing by any party, paginated and indexed.  The index of documents should indicate documents the tender of which is agreed and documents the tender of which is not agreed, and which party intends to tender each document.

10. By 4:00pm on the second last working day before the hearing, each barrister or solicitor with the conduct of the hearing shall cause to be delivered to the trial judge and served:- 

(a) an outline of submissions and issues for trial;

(b) a list of authorities; 

(c) a chronology of relevant events; and 

(d) where the number of persons who feature warrants it, a list of relevant characters.

11. Where an order has been made for the filing of lists of documents:- 

(a) until the conclusion of the hearing each party shall be under a continuing obligation to disclose any document relevant to any matter in issue with respect to the matters specified in the original order;

(b) in the event that a party becomes aware that documents which have been in its possession have not been included in its list of documents, whether by reason of oversight or otherwise, that party shall forthwith include, and clearly identify, particulars of those additional documents in a supplementary list and file and serve an affidavit specifying the reason for the failure to disclose the documents in the original list;

(c) at least 7 working days before the date fixed for hearing, each party shall file and serve a supplementary list of the documents (if any) with respect to the matters specified in the original order which have come into its possession since the time of serving its list of documents, but excluding copies of documents received pursuant to discovery from any other party and copies of subpoenaed documents to which all parties have been granted access, and shall give supplementary inspection.
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